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In every state of the Union an organization for charitable pur- 
poses may be legally incorporated. With but the faintest glim- 
merings of exception here and there, the laws of all the states deal 
at length and with exceeding care in the intricacies of business 
incorporation; and all without exception treat the incorporation 
of charitable agencies as an analogy — a sort of faint echo of the 
money-making charter. In most jurisdictions there is no evidence 
that analytical thought has ever been expended upon the eleemosy- 
nary charter. For most of our states, therefore, explicit rules are 
laid down for the incorporator who seeks a profit; and all the rest, 
religious, civic, charitable, benevolent, and what not, are grouped 
as organizations not for profit. 

So deeply rooted is the notion that a charitable charter is some- 
how merely a franchise to do business, which in fact is not business 
after all, that proposals for legislation relating thereto are habit- 
ually referred to legislative committees dealing with business rela- 
tions, mercantile affairs, and the like. 

As a result of this point of view a charitable charter can in 
almost all of our states be secured merely for the asking. Com- 
pliance with certain requirements as to numbers, names, and 
addresses of petitioners and the payment of a nominal fee will result 
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in the issuance of a franchise which enables those petitioners to 
represent to the public that the state sanctions and fathers their 
enterprise. 

Furthermore, there is throughout the United States practically 
no public supervision of such bodies. The attitude of the public 
appears to be that since they do not pretend to be making a profit 
they must necessarily be seeking the uplift of mankind. It is fair 
to assume that the state of our statute law is a direct and accurate 
reflection of the public mind with reference to organized charity. 

Yet in the face of this time-honored attitude it remains true 
that brief analysis will show how utterly fallacious is the basis 
upon which such attitude rests. What after all are the elements 
of an organization for charitable purposes, and what are the great 
distinguishing marks of a franchise for such undertaking ? 

The practice of charity through centuries of change in human 
relations has emerged in some measure from the church and, though 
it retains its ethical basis, is coming more and more to be a function 
of the state. That which in the beginning of society was repre- 
sented by the sympathetic giving of alms for the good of the soul 
has in this present day come to take shape with a far greater degree 
of righteousness and charity, in the giving of adequate relief after 
study of needs in the light of the public welfare. 

The earliest mode of charitable gift, other than alms upon the 
highway, was the grant of land to a religious house or guild or to the 
parson of the parish for religious purposes. Not till the institution 
of Chancery did charitable trusts as such come into existence; 
though long prior to that time the material welfare of the parish 
and the town came to be recognized as a worthy object, to which 
gifts were made in despite of the personal urgency of kings and 
often of existing laws. 1 

By the beginning of the seventeenth century the public mind 
had reached that degree of solicitude for the preservation of gifts 
made for the common welfare that the subject was crystallized in 
our first great parliamentary exposition of the law of charity. The 
statute 43 Eliz. c. 4 was passed in the year 1601. It undertook, 

1 See the Plantaganet Mortmain Acts: 7 Edw. I, c. 2. (a.d. 1279); also 15 Rich. 

II, C. 5- (A.D. 1392). 
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not by a recital of basic principles, to show what was charity, but 
rather, by a process of identification, to enumerate all those objects 
which theretofore had been considered charitable and which by 
inference henceforth the law was to call charities. 

Those objects fall naturally into four groups, which, if stated 
generally, may be found to cover the modern field of charity. 
They are, first, relief of the poor or disabled; second, the advance- 
ment of education; third, religion; and fourth, miscellaneous public 
works. 

The courts have applied the statute of Elizabeth as a guide in 
passing upon the charitable nature of uses or objects not there 
enumerated. As expressed by a very recent authority, "the word 
charitable has a distinct legal meaning, derived from the statute 
43 Eliz. c. 4 from the construction given to it in the definition of its 
objects of charity, and from the application of the statute to other 
uses which are not included in those there enumerated, but which 
come within its spirit by analogy." 1 

In their solicitude for the public weal, the courts went farther 
and found a way (it was no other apparently than the practical 
ground of public expediency) to uphold the perpetuity of charitable 
gifts, notwithstanding the rule applicable to all gifts and convey- 
ances that unvested limitations and remainders may not bind or 
entail the property beyond a certain limit of time. 2 

Committed now to the doctrine that the public welfare is the 
essential purpose in all charity, they met each questioned purpose 
with the one inquiry: "Having regard to all legislative enactments, 
and general legal principles, is it, or is it not, for the public benefit 
that property should be devoted forever to fulfilling the purpose 
named?" 3 

Coincident with this exemption from the operation of the rule 
against perpetuities, it became and is now well-established law 
that a valid gift to charity may legally be declared to accumulate 
for an indefinite time. 4 

1 Devens, J., in White v. Ditson, 140 Mass. 331, at p. 332. 

2 See Gray, The Ride against Perpetuities, 2d ed., §§ 201, 589 ff. 
' See Tyssen, Charitable Trusts, p. 5. 

4 Northampton v. Smith, n Met. 390; Nelson v. Trustees, 2 Cush. 519. 



4 THE AMERICAN JOURNAL OF SOCIOLOGY 

Furthermore, a fund once devoted to charity was held to be 
forever so dedicated; so that the court, upon failure of the primary 
object, would find another. 1 Thus, to safeguard the public welfare 
yet further, a doctrine was developed with reference to declarations 
of trust for charitable purposes, in which the general intent was 
present, but in which the method, for vagueness or other fault, 
could not be followed. Such gifts the English courts have declared 
shall not fail. The court will devise a scheme for its application. 
In the leading case of Moggridge v. Thackwell? decided in 1803, 
Lord Eldon summed up the doctrine in the following oft-quoted 
statement: "All the cases prove that where the substantial inten- 
tion is charity, though the mode by which it is to be executed fails 
by accident or other circumstances, the court will find some means 
of effectuating that general intention." Gifts so disposed are said 
to be applied cy pres, a legal phrase from which the doctrine takes 
its name. 

Latterly in this growth of the law of charity came the founding 
of the American commonwealth and the extension thereto of the 
great body of the English law. With due regard to new conditions 
and somewhat different needs, our courts have clung to that same 
basic element in the concept of charity, shaping their decisions for 
the public well-being as against the interests of the individual. 
The meaning of the term as understood by our judiciary today is 
perhaps best set forth in the decision of Justice Gray, in the case 
of Jackson v. Phillips, 3 decided in 1865: "A charity, in the legal 
sense," said he, "may be more fully defined as a gift, to be applied 
consistently with existing laws, for the benefit of an indefinite 
number of persons, either by bringing their minds or hearts under 
the influence of education or religion, by relieving their bodies from 
disease, suffering, or constraint, by assisting them to establish 
themselves in life, or by erecting or maintaining public buildings 
or works, or otherwise lessening the burdens of government." 4 

So far then as the term charity has emerged from the crucible 
of the Anglo-Saxon court with its searching analyses and far expe- 

1 Alty. Genl. v. Bishop ofLlandaff, cit. 2 M. and K. 383; Atty. Genl. v. Ironmongers' 
Company, 2 Beav. 313. 

2 7 Ves. 36. a 14 Allen 539. * 14 Allen 539, at p. 556. 
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ditions for the reason of things, the term signifies broadly a con- 
scious effort to effect the greatest good for the greatest number of 
persons who make up the community. Its exercise is essentially 
the administration of a public trust. To this end it is more than 
goodness. It outstrips sympathy. It goes beyond compassion. 
Its application is no longer personal and individual, since the public 
weal is its compelling force. It is collective and coextensive with 
the scope and interests of the state, in that the perpetuating of 
civilizing influences through the continuance of right government 
is its inspiration. Whatever else it may be, the exercise of charity 
in the modern state is essentially a function of government. 

If then a gift to charity is a public trust — and be it remembered 
that the fiduciary relation attaches, whether such gift be by will 
or deed or in change out of a business man's pocket — what then 
shall we say of the relationship to the state of the person or asso- 
ciation which assumes the burden of applying that gift to public 
uses? 

If such person or group of persons be appointed by deed or will 
for the purpose of administering a gift to charity, it is quite clear 
that he or they would without hesitation be termed trustees and 
charged with a responsibility which because it involves the public 
welfare is deemed doubly sacred. If, on the other hand, they 
voluntarily band themselves together for the purpose of soliciting 
an identical fund for an identical charitable purpose, how can it be 
said that they are any the less charged with a sacred trust ? The 
fiduciary relation is unmistakable. 

With this definition of the nature of charitable agencies, a brief 
view of the extent of charities in the United States is of especial in- 
terest. Massachusetts is here chosen as an example because, though 
she has perhaps rather more such agencies in proportion to her 
size than many of the other states, she is a fair indication of present 
and future conditions elsewhere; and because that is the one com- 
munity in which there is regular and thorough accounting of 
charities. 

There are at the present time in Massachusetts about fifteen 
hundred charters, old and young, issued for charitable purposes. 
A few less than eight hundred of these are in active operation; the 
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rest, though alive in law — since a charitable charter never dies and 
is not avoided by non-user — are defunct in fact. 

By the laws of the state 1 every charitable corporation whose 
property is exempt from taxation is required to make annual report 
of its finances and its activities to the State Board of Charity. 
These reports, made over the oaths of the respective officers, are 
published by that board each year, and are susceptible of interesting 
analysis. Thus for the year ending November 30, 191 2, the reports 
show that the total trust funds held by the 731 incorporated agen- 
cies that complied with the law amount, real and personal, to within 
a few dollars of ninety-five millions. Out of the total number, 397 
reported real estate owned and occupied for corporate purposes; 
386 conduct some home or other institution for care and treatment; 
86 are homes for aged persons; 125 operate in the field of child- 
caring; and 136 dispense medical relief . Of this latter number, 65 
are general hospitals; 134 out of the entire group may be styled 
material relief agencies. 

As regards growth in the numbers of these organizations, it 
appears that 264 have been chartered since 1900, and a total of 549 
since 1800. The past three decades represent by far the most rapid 
growth. 

It is probable that the condition in other states will differ little 
from those here shown; consequently it may be assumed that on a 
quantitative basis, at least, the attitude which the state govern- 
ments should take toward charitable enterprises becomes a question 
of the first importance. As indicated by the present state of 
enabling acts covering the incorporation of such, agencies, the atti- 
tude down to the present has consistently been that if a few per- 
sons — the numbers vary from three to seven — 'file an application 
giving their names and their purpose, the terms of which may be 
and usually are exceedingly vague, they may, upon the payment of 
a nominal fee, or in some cases no fee at all, receive a charter in the 
nature of an unlimited sanction of their enterprise by the sovereign. 
Furthermore, in most jurisdictions such charters are not impaired 
by non-user; they may lie dormant for many years and then come 
suddenly to light in a new cloak. The question of ultra vires does 
1 R.L. chap. 84, s. 14; chap. 402, Acts 1903; chap. 82, Acts 1913. 
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not impede them, since the calling of meetings is regulated by 
their own by-laws and a change of purpose or of name or of both 
involves merely an act of registration. About eight hundred such 
charters are lying in dusty pigeonholes in Massachusetts, held 
frequently by attorneys who are waiting for fees long since due. 
The governmental attitude there as elsewhere has been that if the 
group of incorporators wish to embark in this particular enterprise 
it is nobody's business but their own. They need not submit to 
interference from any quarter. They do not seek a profit : hence 
their motive is charity. 

In 1909 this attitude in Massachusetts suffered change. By a 
statute passed in that year 1 the State Board of Charity is required 
to inspect all charitable corporations that do not refuse such 
inspection. This mild provision was supplemented by another 
statute passed in 1910 2 which required the same board to investi- 
gate all petitions for charitable charters. These two provisions, 
in conjunction with the law requiring annual returns, have now 
placed the incorporated charity in Massachusetts in the position 
of a special agency performing a public function and therefore 
accountable in special manner to the commonwealth. 

Already the wastefulness in effort and money and the extensive 
operations of business enterprises under the guise of charity, 
largely owing to the lack of supervision, are coming to light under 
Massachusetts inspection. In the year ending November 30, 1912, 
the state board found that something over 25 per cent of all the 
agencies inspected were either non-charitable or so poorly man- 
aged as to constitute them an imposition upon the public. Slightly 
over 50 per cent were rated as well managed. Results for 19 13 are 
showing about the same proportions. 

These figures show in the most trustworthy fashion that a field 
hitherto fallow, as far as state oversight was concerned, and only 
suspected of abuse, is in fact honeycombed with fraud and incom- 
petency. And why should this not be so ? It is unmistakably the 
way of the world that where watchfulness for right and justice are 
relaxed there will come the impostor, and where standards of 

1 Chap. 379, Acts 1909. 

2 Chap. 181, Acts 1910. 
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service are not upheld there will the husbandman relax in ease or 
incompetency. 

Thus a group of physicians desiring a hospital in which they may 
house their private patients without charge, organize a charity, 
and permit the public to pay the bed and nursing bills while they 
collect their fees up to the limit of the patients' ability to pay — ■ 
not altogether a charitable motive. 

A person of engaging manner organizes a charity for the expressed 
purpose of educating children through the medium of musical 
symbols. The new philosophy is lauded by the press as though 
it were a newly discovered cure for tuberculosis. The actual 
accomplishments, however, are confined to the purchase of a house 
and lot out of public donations and the dissipation of the title 
among the promoters. Indignant neighbors saved the good name 
of the state that should have been supervising, by driving a wrong 
influence from among their children. Vague and nonsensical as 
was the purpose of this fraud, there were those in the community, 
of high education and true public spirit, who gave to it for years 
upon the sole explanation that the contribution was for the poor 
children. 

An enterprising soldier of fortune, convicted by a federal court 
and wanted by another, spent years collecting large sums from the 
public to be devoted to outings and good times for children. His 
real activities, aside from collections for his own pocket-book, were 
confined to fathering an annual excursion for children, chosen by 
advertisement, in which his society figured largely, but paid for 
by another more simple-minded charity. By rare good fortune 
a citizen left a large sum of money by will to this bogus charity, 
and the state, so sensitive to dollars, intervened to prevent the gift. 
In the process the charter was forfeited. Instances might be mul- 
tiplied without limit. And what is true of Massachusetts may be 
even more true of many other states, where interrelationship and 
consequent watchfulness among agencies is less marked. 

In some other states such governmental supervision or regula- 
tion of charities is sought through a licensing system, but nowhere, so 
far as the writer is aware, is the process thoroughgoing and nowhere 
has the project been based upon the true reasoning here indicated; 
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it has arisen for the most part out of momentary abuse of charter 
privileges. Where advance has been made thus far, it resembles 
a stumbling upon the truth unawares. In Massachusetts it is only- 
after constant insistence on the part of the State Board of Charity 
that the real obligations of the charitable agency are coming to be 
appreciated. 

But time moves swiftly in the social field, and the special knowl- 
edge of today easily becomes the common knowledge of tomorrow. 
The time is at hand when it must be fully recognized that every 
gift to a charitable organization for charitable purposes constitutes 
a trust for the public use; that the agency administering that trust 
is a public trustee; and that consequently, as such, it must render 
fair and full acount of its stewardship to the public. In brief, a 
private charity is a public trust, and as such can be properly regu- 
lated only under a reasonable system of state supervision. 



